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PREAMBLE 

The  Standing  Committee  on  Public  Accounts  held  hearings  during  the  period 
April  11  -  21,  1989  o  discuss  the  1988  Annual  Report.  These  meetings  included  a 
review  and  assessment  of  the  following  sections  in  Chapter  3. 

•  S.  3.12  Conce  rns  over  Tax  Collection,  Motor  Fuels  and  Tobacco  Tax 

Brancn;  Ministry  of  Revenue. 

•  S.  3.3  Unsatisfactory  Monitoring  Procedures,  General  Welfare  Assistance 

Program;  Ministry  of  Community  and  Social  Services. 

This  report  presents  a  brief  overview  of  the  issues  raised  by  the  Provincial  Auditor,  the 

« 

subject  matter  of  the  hearings  and  the  Committee’s  observations  and  recommendations. 

The  Committee  will  prepare  a  series  of  interim  reports  on  the  1988  Annual  Report  of 
the  Provincial  Auditor,  addressing  the  specific  sections,  and  a  final  Committee  report. 

The  Committee  would  like  to  acknowledge  the  assistance  provided  by  the  Provincial 
Auditor  and  the  staff  of  the  Office  of  the  Provincial  Auditor;  the  officials  of  the 
Ministries  of  Revenue  and  Community  and  Social  Services;  the  Clerk  of  the 
Committee;  the  Research  Officers  and  the  Legislative  Library. 
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TAX  COLLECTION,  MOTOR  FUELS  AND  TOBACCO  TAX  BRANCH, 

MINISTRY  OF  REVENUE 


Overview 

The  Ministry  of  Revenue  administers  the  province’s  major  taxing  statutes.  The  Motor 
Fuels  and  Tobacco  Tax  Branch  operates  within  the  Tax  Revenue  and  Grants  Program 
and  administers  several  pieces  of  legislation  which  include  the  Gasoline  Tax  Act,  the 
Land  Transfer  Tax  Act,  the  Motor  Vehicle  Fuel  Tax  Act,  the  Provincial  Land  Tax  Act, 
the  Retail  Sales  Tax  Act,  and  the  Tobacco  Tax  Act.  This  program  also  administers 
related  systems  and  acts  such  as  the  Ontario  Pensioners  Property  Tax  Assistance  Act. 

The  Branch  collects  and  administers  revenue?  from  gasoline,  diesel  and  aviation  fuels, 
and  tobacco  and  land  transfer  taxes.  As  reported  by  the  Auditor,  for  the  1988  fiscal 
year  these  revenues  were  in  excess  of  $2.4  billion.  The  main  objective  was  to  assess 
the  adequacy  and  cost  effectiveness  of  the  Branch’s  processing  controls. 

Gasoline  and  Fuel  Taxes 

The  collection  of  taxes  on  gasoline  and  fuel  products  in  Ontario  was  addressed  with 
respect  to  processing  of  tax  returns,  uncollected  taxes  on  imported  fuels  and  evasion  of 
fuel  taxes  in  export  schemes.  Most  of  the  provincial  taxes  are  collected  by  designated 
oil  companies  or  at  the  refinery  in  the  case  of  sales  to  the  independent  firms.  The  44 
designated  collectors  file  and  remit  monthly,  and  18  of  these  firms  also  collect  other 
fuel  taxes.  Consumers  are  eligible  for  a  tax  refund  if  gasoline  or  fuel  is  used  in  heating 
or  in  unlicenced  equipment  such  as  farming  and  construction  equipment.  The  illegal 
use  of  untaxed  fuel  has  been  an  issue  for  some  time.  In  1982  the  Ministry  introduced  a 
fuel  inspection  program  and  required  that  non-taxable  fuel  be  dyed. 

The  Provincial  Auditor  concluded  that  overall  controls  for  the  processing  and 
collection  of  gasoline  and  fuel  taxes  were  adequate  and  cost-effective.  However,  the 
Ministry  has  been  unable  to  collect  over  $4  million  in  unpaid  taxes  identified  by 
recently  improved  controls  over  imported  gasoline  and  fuel  products;  and  millions  of 
dollars  in  fuel  taxes  have  been  lost  through  export  evasion  schemes.  The  earlier 
problems  with  interprovincial  movement  of  fuel  are  now  under  control,  according  to 
the  Ministry,  and  the  focus  is  now  on  the  international  dimension. 
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Processing  of  Tax  Returns  Adequate 

The  Committee  has  oncuiTed  with  the  Auditor  that  adequate  controls  are  in  place  in 
the  processing  of  fu  i  and  gasoline  tax  returns.  The  tax  collection  system  is  generally 
cost  effective,  retu  ns  are  properly  verified  and  filed,  and  incorrect  information  in 
returns  and  refunds  were  adequately  addressed. 

Uncollected  Taxes  on  Imported  Fuels  and  Significant  Evasion 

ci  Fuel  Taxes  Through  Export  Schemes 

A  1987  federai/provincial  agreement  requires  that  importers  pay  federal  excise  and 
sales  taxes  before  clearing  Customs  or  having  the  fuel  dyed  by  Customs.  If  not 
designated,  importers  file  a  tax  return  to  remit  provincial  taxes  on  gasoline  and 
non-dyed  fuel  brought  into  Ontario.  When  this  group  of  fuel  is  taxed  federally  at  the 
border  the  province  is  informed,  although  provincial  tax  can  be  avoided  if  an  importer 
falsifies  company  information. 

The  Auditor  concluded  that  in  an  effort  to  reduce  loss  of  tax  revenue,  the  Ministry 
should  negotiate  with  the  federal  government  to  have  federal  Customs  Officers  collect 
provincial  taxes  at  the  border  and  the  Ministry  could  pursue  the  registration  of  fuel 
importers.  Importers  are  not  required  to  be  registered  with  the  province,  therefore 
bonding  was  discussed  as  an  alternative  to  ensure  that  outstanding  taxes  are  collected. 

The  Ministry’s  initial  response  acknowledged  the  merit  of  the  Auditor’s 
recommendation.  Tax  collection  at  the  border  from  importers  is  complicated, 
according  to  the  Ministry,  by  trans-shipped  products  which  are  taxed  in  another 
province.  The  requirement  for  fuel  importer  registration  with  bonding  was  seen  by  the 
Ministry  to  :>e  an  effective  alternative.  Legislative  amendments  for  registration  have 
been  proposed  by  he  Ministry  and  are  a  high  priority. 

Exported  fuel  products  are  exempt  from  tax  and  if  paid,  federal  and  provincial  taxes 
are  refunded  on  export.  Tax  evasion  can  result  under  several  export  schemes  which 
could  involve  switching  tax  exempt  dyed  fuel  intended  for  use  in  Ontario  and 
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non-dyed  fuel  intended  for  export  and  selling  non-dyed  fuel  in  Ontario  tax  free. 
Ontario  dyed,  non-taxabie  fuel  has  been  identified  in  road  use  in  the  U.S. 

The  Petroleum  Excise  Tax  Task  Force  is  investigating  tax  evasion  in  the  U.S.  and 
according  to  the  U.S.  Department  of  Justice,  Organized  Crime  and  Racketeering 
Section,  significant  amounts  of  taxes  are  avoided  yearly.  The  combined  U.S.  taxes,  for 
example,  federal  and  New  York  State,  are  smaller  than  Ontario’s  rate,  therefore  the 
incentive  to  use  export  schemes  to  avoid  taxes  is  great  in  Ontario. 

The  Provincial  Auditor  was  of  the  opinion  that  the  Ministry  should  establish  formal 
communications  procedures  with  neighbouring,  states  so  that  they  would  be  notified  of 
gasoline  and  fuel  imported  from  Ontario.  By  notifying  these  adjoining  states,  Ontario 
fuel  products  would  be  identified  and  taxed  by  these  U.S.  jurisdictions.  Collection  of 
local  taxes  by  these  states  would  effectively  reduce  the  incentive  for  fraudulent 
activities.  Secondly  the  Ministry  should  make  greater  use  of  inspectors  to  monitor  fuel 
exports  at  Canadian  Customs  locations.  Finally  the  Ministry  should  participate  on  the 
Petroleum  Excise  Tax  Task  Force  in  order  to  develop  and  implement  practical 
solutions  to  the  problem  of  petroleum  tax  evasion. 

The  Ministry  of  Revenue  pointed  out  that  many  U.S.  and  Canadian  agencies  cooperate 
in  an  effort  to  control  tax  evasion  on  petroleum  products.  Ontario  initiatives  include 
Canada/U.S.  border  state  arrangements  to  exchange  information,  and  in  the  future 
exchange  documents  on  petroleum  products  traffic;  a  co-operation  program  with 
Quebec  and  the  federal  government  (1987)  to  monitor  and  control  the  import  of 
petrc  jum  products;  and  Ontario  inspector  blitzes  at  the  border  to  monitor  exports  and 
verif  product  and  transit  documents.  Finally  the  Motor  Fuels  and  Tobacco  Tax 
Bran  h  officials  and  the  Special  Investigations  Branch  share  information  at  federal  and 
staie  levels  and  with  other  provinces  as  well  as  with  the  OPP  and  RCMP. 

The  Ministry’s  statement  before  the  Committee  explained  that  it  is  difficult  to 
precisely  estimate  the  extent  of  tax  evasion.  The  Ministry  officials  expressed  concern 
that  their  actions  are  largely  reactive  and  that  additional  industry  controls  place  cost 
restrictions  on  legitimate  business.  The  dynamic  nature  of  evasion  points  to  the  need 
for  new  and  improved  remedies  on  a  continuous  basis,  according  to  the 


5 


Ministry.  The  Ministry  is  developing  such  new  responses  as  on-road  monitoring, 
information  sharing,  legal  amendments  for  registration,  bonding  and  reporting  for 
importers  and  exporters. 

The  Ministry  discussed  the  fact  that  fuel  was  being  brought  into  Ontario  and  the 
shippers  declared  the  fuel  for  non-taxable  purposes  to  avoid  taxation.  The  Ministry 
worked  with  the  federal  government  and  the  Province  of  Quebec  to  address  this  and 
according  to  the  Ministry  officials,  the  use  of  dye  stock  addressed  the  problem  at  the 
time. 

As  mentioned,  the  federal  government  gives  the  Province  notice  of  tanker  trucks 
entering  Ontario.  It  is  then  the  Province’s  responsibility  to  find  the  shipments  and  to 
tax  them.  This  presents  problems  due  to  falsified  company  addresses,  for  example. 
The  Ministry  became  concerned  over  this  problem  and  identified  the  need  to  collect 
provincial  tax  at  border  points  and  set  up  a  registration  of  fuel  importers.  If  importers 
are  not  able  to  meet  such  requirements  then  an  alternate  system  of  a  security  or  cash 
would  be  required  at  the  border.  This  would  set  out  a  parallel  checking  system. 

The  Committee  addressed  the  possibility  of  establishing  designated  border  point 
crossings  for  fuel  in  the  Province  as  a  check  in  addition  to  the  Province  conducting 
checks  or  a  "blitz."  The  Ministry  is  proposing  an  administrative  arrangement  with  the 
federal  government  possibly  on  a  fee-for-service  basis.  Provincial  employees  would 
not  be  required  in  this  federal  collection  option  and  the  proposed  registration  system 
would  further  assist  to  reduce  the  incentive  for  tax  evasion.  The  federal  officials  have 
their  own  audit,  detection  and  investigation  procedures  to  which  the  Province  can 
make  suggestions  in  the  exarr  nation  of  product. 

The  Ministry  is  in  the  process  of  preparing  draft  legislation  requiring  the  registration 
of  vehicles  and  the  collection  of  provincial  taxes  at  border  points.  The  bonding 
arrangements  or  credit  requirements  would  be  a  corollary  to  the  registration.  The 
additional  requirement  would  be  a  federal/provincial  system  to  collect  provincial 
taxes.  The  registration  of  both  importers  and  of  exporters  would  be  filed  with  the 
Ministry  which  would  require  regular  tax  returns.  Secondly,  a  condition  of  registration 
would  require  the  firm  to  post  a  bond.  The  existing  system  of  cargo  control  documents 
at  the  border  is  a  cross-check  filed  by  the  federal  border  inspectors.  The  options  are  to 
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either  register  or  pay  the  tax  at  the  border.  The  Ministry  is  of  the  opinion  that  the 
registration  process  is  the  critical  approach  to  resolve  the  problems,  although  the  role 
of  the  federal  government  in  providing  a  mechanism  for  tax  collection  at  border  points 
is  not  finalized. 

The  Committee  therefore  recommends  that: 

1.  The  Ministry  of  Revenue  should  pursue  negotiations  with  the  federal 
government  to  have  the  federal  customs  officers  collect  provincial  taxes  on 
gasoline  and  fuel  products  being  imported  into  Ontario. 

The  Committee  pursued  the  multifaceted  aspects  of  the  tax  evasion  problem  on 
imported  fuels  with  the  Ministry,  specifically  discussing  the  techniques  employed  in 
the  evasion  schemes,  and  the  treatment  of  the  major  importing  firms  versus  the  smaller 
occasional  importers.  The  members  of  the  Committee  recognize  the  need  for  new 
legislation  to  address  these  problems. 

The  Committee  supports  the  option  to  register  and  bond  fuel  importers.  The  members 
are  of  the  opinion  that  every  effort  should  be  made  to  introduce  the  proposed 
legislation  in  the  Legislature  in  the  future  and  that  the  difficulties  experienced  in  this 
tax  area  are  of  a  serious  nature. 

The  Committee  therefore  recommends  that: 

2.  Fuel  importers  and  exporters  should  be  registered  and  bonded  and  legislation  to 
implement  these  requirements  in  the  fuel  products  industry  should  be 
introduced  in  the  Ontario  Legislature. 

The  members  of  the  Committee  are  of  the  opinion  that  the  evasion  of  fuel  taxes  is 
becoming  a  progressively  serious  matter  of  international  dimensions  and  that  the 
penalty  for  involvement  should  reflect  the  growing  concern  over  this  issue.  It  was 
concluded  that  violations  of  the  legislation  governing  the  import  and  export  of  fuels 
should  result  in  fines  and/or  penalties  of  greater  consequence. 
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The  Committee  therefore  recommends  that: 

3.  Convictions  under  die  legislation  governing  the  import  and  export  of  fuels 
should  result  in  stricter  fines  and/or  penalties  and  the  severity  of  the  penalty 
should  increase  significandy  with  each  subsequent  offence.  Furthermore,  the 
Committee’s  concern  over  violations,  as  outlined  in  this  report,  should  be 
addressed  by  the  Deputy  Minister  of  Revenue  and  forwarded  for  due 
consideration  in  any  future  legislative  amendments. 

The  Ministry  of  Revenue  has  been  pursuing  the  many  associated  problems  of  fuel  tax 
evasion  with  the  federal  government.  The  Province  of  Ontario,  the  federal  government 
and  the  Province  of  Quebec  have  experienced  a  high  degree  of  co-operation  on  this 
matter.  The  Committee  is  of  the  opinion  that  the  federal  and  provincial  government 
should  continue  to  co-operate  in  what  has  become  an  international  problem. 


The  Committee  therefore  recommends  that: 

4.  The  Ministry  of  Revenue  should  initiate  the  following  steps,  which  are 

supported  by  the  Provincial  Auditor  in  an  effort  to  address  illegal  activities  in 
petroleum  products: 

establish  formal  communications  procedures  with  neighbouring  states  so 
that  they  would  be  notified  of  gasoline  and  fuel  imported  from  Ontario. 
By  notifying  these  adjoining  states,  Ontario  fuel  products  would  be 
identified  and  taxed  by  these  U.S.  jurisdictions.  Collection  of  local  taxes 
by  these  states  would  effectively  reduce  the  incentive  for  fraudulent 
activities; 

make  greater  use  of  its  inspectors  to  monitor  fuel  exports  at  Canadian 
Customs  locations  (including  sampling);  and 

participate  on  the  Petroleum  Excise  Tax  Task  Force  in  order  to  develop 
and  implement  practical  solutions  to  the  problem  of  petroleum  tax 

evasion. 


In  the  consideration  of  the  international  dimensions  of  the  tax  evasion  problem 
involving  U.S.  firms,  the  Committee  requested  a  statement  on  the  magnitude  of  the 
problem  and  the  extent  to  which  these  problems  are  carried  out  through 
well-established  criminal  channels.  The  Ministry  is  of  the  opinion  that  the  various 
criminal  schemes  to  avoid  taxation  are  systematic  and  carefully  directed.  One  of  the 
major  concerns  is  that  exporters  can  purchase  coloured  diesel  fuel  and  export  the 
product  to  the  U.S.  where  dyed  fuel  is  permitted  without  a  tax  obligation  to  Ontario. 
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The  Ministry  discussed  their  special  investigations  branch,  which  pursues  suspicion  of 
fraud  reports,  and  the  recently  established  Petroleum  Excise  Tax  Task  Force  with 
which  the  Ministry  has  been  involved.  According  to  the  office  of  the  Solicitor 
General,  the  investigation  being  carried  out  by  the  Petroleum  Excise  Tax  Task  Force  is 
a  joint  Canada-U.S.  initiative  which  includes  the  Anti-Rackets  Branch  of  the  Ontario 
Provincial  Police.  In  light  of  the  recent  events  concerning  toxic  wastes,  the  approach 
is  being  realigned  to  address  the  increasing  complexity  of  the  investigation.  The  office 
of  the  U.S.  Department  of  Justice  in  Buffalo,  New  York,  was  unable  to  offer  additional 
information  on  the  Task  Force  proceedings  because  the  investigation  is  ongoing  and  is 
subject  to  the  grand  jury  process  which  requires  absolute  secrecy. 

The  Committee  is  of  the  opinion  that  the  evasion  of  fuel  taxes  should  receive  more 
attention  in  an  effort  to  correct  the  problem. 

The  Committee  therefore  recommends  that: 

5.  The  evasion  of  fuel  taxes  should  be  pursued  vigorously  by  the  Solicitor 
General,  the  Ontario  Provincial  Police  and  other  law  enforcement  officials. 

The  Committee  is  aware  of  the  investigations  and  convictions  in  U.S.  tax  evasion 
cases  in  recent  years  which  have  involved  non-existent  supply  companies  and  false 
documents.  New  York  State  passed  legislation  to  address  these  problems. 

The  Committee  is  of  the  opinion  that  the  Government  of  Ontario  should  continue  to 
support  the  Petroleum  Excise  Task  Force.  Secondly,  those  involved  should  establish  a 
reciprocal  relationship  with  other  Canadian  task  forces  and  groups  investigating 
criminal  activities  at  the  provincial  and  federal  levels  to  ensure  an  exchange  of 
information  and/or  documents  to  further  the  objective  of  reducing  illegal  activities  in 
this  tax  area. 

The  Committee  therefore  recommends  that: 

6.  The  Province  of  Ontario  and  more  specifically  the  Solicitor  General  through 
the  Ontario  Provincial  Police  should  continue  to  support  the  Petroleum  Excise 
Tax  Task  Force.  The  Ministries  involved  in  this  effort  should  establish  a 
reciprocal  relationship  with  other  task  forces  and  groups  investigating  criminal 
activities  at  the  provincial  and  federal  levels  in  Canada  in  an  effort  to  further  an 
exchange  of  information  and/or  documents. 
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The  Committee  may  request  to  meet  with  the  Deputy  Minister  of  the  Ministry  of  the 
Solicitor  General  to  discuss  the  progress  made  on  this  broad  subject  in  the  future. 


Tobacco  Tax 

The  Tobacco  Tax  Act  requires  that  a  tax  be  paid  on  all  tobacco  products  with  limited 
exemptions  such  as  export  sales,  duty  free  shops,  diplomats  and  native  Indians.  There 
are  approximately  130  tobacco  tax  collectors  in  Ontario  who  send  the  Ministry 
monthly  sales  statements  which  include  wholesalers  and  manufacturers/importers. 
The  wholesaler  recoups  the  tax  on  the  sale  to  retailers. 

4 

The  Provincial  Auditor  concluded  that  controls  over  the  collection  of  tobacco  taxes 
were  satisfactory  and  cost  effective.  Although  controls  over  interprovincial  cigarette 
sales  have  been  improved,  the  smuggling  of  tax-exempt  exported  cigarettes  back  into 
Ontario  could  be  costing  the  province  $10  million  to  $15  million  annually. 

Satisfactory  Control  over  Revenue  Collection 

The  Committee  agrees  with  the  Auditor’s  findings  that  adequate  controls  exist  in  tax 
collection  for  tobacco  products.  For  example,  the  manufacturers’  monthly  sales  report 
system  is  cost  effective  and  tax  return  calculations  are  accurate. 

Tax  Revenue  Lost  to  Smuggling 

In  1984  improved  export  regulations  among  provinces  were  brought  in  to  ensure  that 
cigarettes  would  be  taxed  in  the  province  in  which  they  are  consumed  thereby  reducing 
smuggling.  Contraband  cigarettes  are  smuggled  into  Canada  and  this  problem  is 
difficult  to  resolve  according  to  Canadian  Customs.  The  tax  exempt  export  of 
Canadian  cigarettes  to  the  U.S.  and  illegal  return  to  Canada  yields  substantial  profits. 

The  Auditor  suggested  that  smuggled  cigarettes  could  be  identified  in  Canada  if  they 
were  clearly  marked  on  the  package  for  export,  which  indicates  that  taxes  have  not 
been  paid.  The  Ministry  could  actively  publicize  the  new  marking. system  once  it  is  in 
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place,  impose  a  stiffer  penalty  on  individuals  caught  selling  and  buying  contraband 
tobacco  products,  and  offer  rewards  for  information  leading  to  the  discovery  of 
contraband  tobacco. 

The  Ministry’s  initial  response  was  that  a  high  tobacco  tax  contributes  to  tax  evasion 
and  enforcement  is  difficult  among  jurisdictions  with  variable  tax  rates.  Ontario  has 
taken  the  following  initiatives: 

The  introduction  of  control  measures  (permits  and  quotas)  to  address 
excessively  high  tax-free  purchases  by  native  Indians; 

An  information  exchange  system  betwee„n  provinces  has  been  established  to 
address  tax  evasion  (1984); 

Amendments  were  introduced  in  1986  to  address  a  situation  in  which 
exemptions  were  claimed  for  exports  to  another  province  and  the  product  was 
not  reported  at  the  destination; 

An  exchange  of  information  agreement  was  concluded  with  New  York  State 
and  negotiations  are  ongoing  with  other  border  states; 

A  package  marking  system  is  being  developed  to  identify  products  on  which 
tax  has  been  paid.  This  would  identify  illegal  tobacco  products  from  the  U.S. 
and  also  goods  shipped  to  other  provinces;  and 

Legislation  has  been  drafted  to  address  tobacco  tax  evasion  with  increased 
penalties  (seizure  without  return  unless  product  obtained  legitimately). 

According  to  the  Ministry  this  legislation  is  currently  at  the  internal  ministry 
consultation  stage. 

The  Ministry’s  statement  before  the  Committee  confirmed  the  Auditor’s  findings  and 
agreed  with  the  seriousness  of  the  tax  evasion  problem.  Controlling  tobacco 
movement  in  Ontario  Indian  reserves  was  earlier  addressed  within  the  province  and 
later  became  an  interprovincial  and  then  international  problem.  The  Ministry  has 
reacted  with  "information  agreements"  to  check  the  movement  of  tobacco  products 
initially  with  New  York  State  and  of  course  with  other  provinces. 

The  Ministry’s  position  is  that  package  marking  is  a  solution  to  this  illegal  movement 
of  products.  According  to  the  Ministry,  the  current  system  of  tax  collection  offers  a 
perfect  cross-check  system  between  the  manufacturers  and  wholesalers  with  records  of 
shipment  and  the  return  statement  of  the  manufacturer.  The  proposed  marking  system 
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would  require  that  only  the  "Ontario  marked"  cigarettes  would  be  shipped  to  Ontario 
retail  destinations.  The  control  would  rest  at  the  retail  level,  where  products  sold 
should  have  the  appropriate  Ontario  mark  indicating  that  provincial  taxes  have  been 
paid.  The  intent  is  that  the  program  would  be  self-policing,  that  is  the  general  public 
would  be  made  aware  of  the  marking  system  and  would  in  turn  notify  the  authorities  in 
the  event  of  deviations.  The  Ministry  wants  a  highly  visible  marking  system  easily 
monitored  by  tobacco  tax  auditors  and  retail  sales  tax  auditors. 

The  Committee  pursued  the  matter  of  penalties  in  the  event  of  violations.  The 
Ministry  pointed  out  that  higher  penalties  are  under  consideration  and  that  changes 
will  be  proposed.  With  respect  to  the  marking  system  the  Ministry  has  the  regulatory 
capacity  to  prescribe  the  markings,  although  the  Ministry  is  of  the  opinion  that 
supplementary  legislation  with  respect  to  penalties  will  be  required. 

The  Committee  is  of  the  opinion  that  the  marking  system  is  a  viable  alternative  to 
assist  in  the  detection  of  tax  avoidance  and  that  the  penalty  should  be  of  sufficient 
consequence  to  discourage  this  activity. 

The  Committee  therefore  recommends  that: 

7.  Regulations  to  implement  the  marking  system  and  new  legislation  to  establish 
severe  penalties  for  convictions  in  tobacco  tax  evasion  should  be  prepared. 
The  severity  of  the  penalty  should  be  increased  with  subsequent  convictions. 
Consideration  should  be  given  to  this  Report  at  such  time  that  this  legislation  is 
referred  to  a  committee  of  the  Legislative  Assembly. 

As  discussed  by  the  Ministry,  the  proposed  package  marking  system  would  be 
dependent  in  part  on  self-policing,  requiring  public  involvement  and  support  for  the 
system.  A  promotional  or  educational  program  may  be  required  to  achieve  the  desired 
results. 

The  Committee  therefore  recommends  that: 

8.  The  Ministry  of  Revenue  should  ensure  that  the  new  tobacco  package  marking 
system  is  adequately  advertised  in  an  effort  to  educate  the  public  and  ensure  an 
awareness  of  tax  avoidance.  The  public  should  be  encouraged  to  assist  in  this 
program  which  could  be  facilitated  through  a  toll-free  telephone  number  to 

notify  the  authorities  of  infractions. 
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Improper  Tax  Exemption  Granted 

In  1986,  Auditors  with  the  Motor  Fuel  and  Tobacco  Tax  Branch  reported  that  a 
manufacturer  had  given  cigarettes  to  employees  at  the  rate  of  three  million  cigarettes 
per  year.  The  Provincial  Auditor  was  informed  that  a  1973  agreement  between  the 
Branch  Director  and  the  manufacturer  exempted  these  products  from  the  tax.  The 
Tobacco  Tax  Act  does  not  permit  such  an  exemption  except  as  regulated  by  the 
Lieutenant  Governor  in  Council. 

Tire  exemption  was  granted,  according  to  the  Motor  Fuel  and  Tobacco  Tax  Branch,  for 
quality  control  testing.  Fewer  people  are  involved  in  this  company  division  today  and 
the  current  tax  foregone  has  been  substantially  reduced. 

The  Committee  expressed  concern  over  the  details  of  the  quality  control  matter  and  the 
status  of  the  exemption.  The  Ministry’s  assessment  of  the  exemption  was  that  it  was 
not  improper,  and  that  the  federal  legislation.  Bill  C-51.  An  Act  to  prohibit  the 
advertising  and  promotion  and  respecting  the  labelling  and  monitoring  of  tobacco 

products  (1988)  was  referred  to  by  the  Ministry  as  effectively  addressing  the  matter  of 
the  free  distribution  of  tobacco  products  (s.  7(1)).  The  Committee  would  like  to 
recognize  and  to  commend  the  Ministry  of  Revenue’s  audit  services  personnel  in 
identifying  the  exemption  matter  and  informing  the  Provincial  Auditor’s  office  during 
their  audit. 

Members  of  the  Committee  are  of  the  opinion  that  the  main  issues  raised  by  the 
Provincial  Auditor  in  tobacco  products  have  been  effectively  addressed  although,  as 
pointed  out  by  the  Ministry,  the  incentive  for  innovative  schemes  of  tax  evasion  will 
continue. 

The  Committee  therefore  recommends  that: 

9.  The  Ministry  of  Revenue  should  continue  to  monitor  the  sale  and  consumption 
of  tobacco  products  generally.  The  Ministry  should  report  to  the  Provincial 
Auditor  within  a  year  on  the  progress  made  on  this  subject.  The  Provincial 
Auditor  will  report  on  this  issue  in  the  annual  report. 
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Land  Transfer  Tax 

The  Land  Transfer  Tax  is  paid  by  most  purchasers  of  land  in  Ontario.  The  highest  rate 
of  this  graduated  tax  is  1.5  percent  of  the  cost  of  the  real  estate  for  residents. 
Non-residents  pay  a  20  percent  tax  to  help  discourage  the  purchase  of  agricultural  and 
recreational  real  estate.  This  does  not  apply  if  the  purchaser  becomes  a  resident  within 
two  years. 

The  Provincial  Auditor  concluded  that  controls  over  land  transfer  tax  transactions  were 
less  than  satisfactory.  More  specifically  the  Ministry  did  not  ensure  that  revenue 
received  on  its  behalf  by  Land  Registry  Offices  had  all  been  deposited  to  the 
province’s  Consolidated  Revenue  Fund.  Secondly,  significant  delays  in  land  transfer 
tax  assessments  have  jeopardized  collection  and  prosecution  efforts.  Finally,  a 
significant  backlog  of  land  transfer  tax  appeal  cases  also  delayed  decisions  to 
taxpayers. 


Assessments  Properly  Calculated 

The  Committee  supports  the  Auditor’s  conclusion  that  processing  controls  are 
adequate  to  ensure  assessments  and  refunds  are  computed  accurately  and  are  properly 
authorized  in  property  purchases. 

Lack  of  Ministry  Control  over  Revenue  Collected  and  Untimely 

Assessments  Jeopardize  Collection  and  Enforcement  Efforts 

Land  Registry  Offices  forward  taxes  monthly  to  the  Consolidated  Revenue  Fund 
(CRF)  as  a  normal  practice,  although  the  Auditor  was  not  satisfied  with  the 
reconciliation  process  used  to  ensure  that  all  revenue  was  deposited  in  the  CRF.  The 
files  from  the  Ministry  of  Consumer  and  Commercial  Relations  and  the  Land  Registry 
Offices  indicated  unreconciled  differences. 


The  Ministry’s  response  to  the  Auditor  was  as  follows: 


The  ‘unreconciled  differences’  to  which  the  Auditor 
refers  result  from  different  cut-off  dates  between  the 
monthly  statistical  reports  provided  to  (the  Branch) 
by  the  individual  registry  offices  and  the  monthly 
journal  from  (the  Ministry  of  Consumer  and 
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Commercial  Relations’)  head  office  reflecting 
deposits  of  land  transfer  tax  by  CCR  into  the 
consolidated  revenue  fund.  A  proper  reconciliation 
of  the  two  reports  could  only  be  effected  by  CCR  as 
(our  Branch)  does  not  receive  supporting 
documentation  with  regard  to  all  deposits  or 
transactions. 

A  draft  memorandum  of  understanding  was 
prepared  .  .  .  and  forwarded  to  CCR  in  February 
1988.  (Our  Branch)  has  followed  up  with  CCR  to 
determine  the  status  of  that  Ministry’s  review  of  the 
proposed  agreement. 


The  Land  Transfer  Tax  permits  the  Ministry  to  carry  out  an  assessment  audit  to  verify 
the  reasonableness  of  the  tax  paid,  that  is  to  identify  whether  the  purchase  price  is 
deliberately  understated  and  if  taxes  are  owing.  In  1987,  80  assessments  identified 
millions  in  unpaid  taxes  and  interest  from  a  high  risk  group  including  non-resident 
purchasers  and  numbered  firms.  The  audit  identified  that  there  were  numerous 
uncollected  assessments:  over  50  percent  of  these  had  been  issued  more  than  four 
years  after  the  land  purchase  and  another  group  was  issued  just  under  four  years. 
These  delays  have  interfered  with  collection  and  prosecution  resulting  in  significant 
losses  in  taxes  and  interest. 


The  Auditor  is  of  the  opinion  that  more  effort  should  be  devoted  to  field  audit 
activities  to  reduce  these  costs  to  taxpayers  and  to  improve  collection  and 
enforcement.  The  Act  sets  out  a  six-year  limit  on  prosecutions  and  the  assessment 
delays  undermine  the  chances  of  prosecution. 

According  to  the  Ministry,  the  Auditor’s  report  identified  non-resident  corporations 
and  corporate  owners  as  the  major  problems.  The  non-resident  land  transfer  cases  are 
complicated  by  the  difficulty  in  obtaining  information  by  foreign  correspondence.  The 
Branch  is  considering  increasing  staff  time  for  audits  to  reduce  lapsed  time  although 
the  Branch  points  out  its  budget  and  staff  limits. 

According  to  the  Ministry  of  Revenue  the  control,  auditing  and  management  of  land 
transfer  tax  funds  is  the  responsibility  of  the  Ministry  of  Consumer  and  Commercial 
Relations.  The  latter  must  ensure  that  payments  are  properly  recorded  and  reconciled 
with  amounts  outstanding  and  finally  deposited  in  the  consolidated  revenue  fund. 
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Furthermore,  the  Ministry  of  Revenue  has  a  good  audit  cycle  on  an  annual  basis  for  all 
of  its  offices  which  conform  to  good  management  standards. 

The  Committee  expressed  concern  over  the  taxes  not  paid  on  numerous  assessments. 
The  Ministry’s  position  is  that  the  problem  rests  with  the  reconciliation  of  statistical 
reports  provided  to  the  Ministry  by  the  individual  registry  offices.  The  Provincial 
Auditor  pointed  out  that  the  issue  is  the  difference  between  the  monthly  statistical 
reports  from  the  land  registry  offices  and  the  journal  entry  amounts  deposited  in  the 
consolidated  revenue  fund. 

The  Ministry  of  Revenue  noted  that  the  Ministry  of  Consumer  and  Commercial 
Relations  is  an  agent  for  the  Ministry  of  Revenue  and  that  it  is  subject  to  the  basic 
standards  of  good  financial  management.  The  Ministry  of  Revenue  is  interested  in 
very  general  terms  in  how  money  is  being  processed  in  the  Ministry  of  Consumer  and 
Commercial  Relations  and  it  does  not  have  any  indication  of  impropriety.  The  Auditor 
does  not  feel  that  there  has  been  any  misdirection  of  funds  but  is  concerned  with 
potential  problems  in  a  system  that  does  not  reconcile  differences.  The  Ministry  of 
Revenue  pointed  out  that  the  Ministry  of  Treasury  and  Economics  is  more  concerned 
with  how  revenues  are  flowing  through  to  the  consolidated  revenue  fund,  in  response 
to  the  impact  of  interest  rate  movements,  for  example.  The  responsibility  on  the  part 
of  the  Ministry  is  for  statistical  information  and  not  the  precise  management  of  the 
funds. 

A  draft  memorandum  of  understanding  was  prepared  to  address  the  problem  of  the 
unreconciled  differences  discussed  which  result  from  different  cut-off  dates  between 
the  monthly  statistical  reports  provided  to  the  Motor  Fuels  and  Tobacco  Tax  Branch  by 
the  individual  registry  offices.  According  to  the  Deputy  Minister’s  office,  Ministry  of 
Revenue,  the  Memorandum  of  Understanding  is  at  the  final  draft  stage  and  not  yet 
available.  The  Ministries  of  Revenue  and  Consumer  and  Commercial  Relations  are 
preparing  the  final  text  at  the  time  of  the  writing  of  this  report  in  June,  1989. 

The  Committee  has  concluded  that  the  unreconciled  differences  between  the 
Ministries  do  not  suggest  wrong  doing  in  revenue  collection  procedures,  but  rather  that 
a  proper  reconciliation  is  preferable  on  a  monthly  basis.  Furthermore,  in  order  to 
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address  the  possibility  of  the  misappropriation  of  funds,  the  Memorandum  of 
Understanding  will  clarify  responsibilities  among  those  involved  with  these  funds  on  a 
daily  basis  and  the  concern  for  accountability  expressed  by  the  Auditor. 


The  Committee  therefore  recommends  that: 

10.  The  unreconciled  differences  in  revenue  collection  reporting  procedures 
between  the  Ministries  of  Revenue  and  Consumer  and  Commercial  Relations 
should  be  resolved.  The  Ministry  of  Revenue  should  formalize  the 
Memorandum  of  Understanding  with  The  Ministry  of  Consumer  and 
Commercial  Relations  to  ensure  that  the  responsibilities  and  expectations  of 
these  Ministries  are  dear  and  that  proper  reconciliation  controls  are  in  place. 
Periodic  reconciliation  reports  should  be  forwarded  to  the  Ministry  of  Revenue 
for  review.  The  unreconciled  differences  should  be  resolved  to  the  satisfaction 
of  the  Provincial  Auditor  and  a  statement  by  the  Provincial  Auditor  should  be 
submitted  to  the  Committee  on  this  matter.  It  is  important  to  emphasize  that 
the  1988  Auditor’s  Report  does  not  suggest  wrong  doing  in  revenue  collection 
procedures,  but  rather  that  a  proper  reconciliation  is  preferable  on  a  monthly 
basis. 

On  the  subject  of  property  purchases,  that  is  whether  purchasers  are  residents  or 
non-residents,  the  Ministry  of  Revenue  is  responsible  for  audits  and  ensuring  that 
declarations  at  the  land  registry  office  are  valid.  The  Committee  pursued  the  matter  of 
determining  whether  or  not  the  sale  price  at  the  time  of  transfer  was  understated  which 
would  reduce  the  tax  payable.  The  second  area  of  possible  infractions  is  the  status  of 
the  purchaser,  that  is  resident  or  non-resident.  The  Committee  pointed  out  that  the 
Ministry  currently  has  a  data  base  which  could  assist  in  ensuring  compliance.  The 
Auditor  has  two  concerns,  the  delay  problem  which  relates  to  non-residents  and  the 
extent  of  audit  coverage,  whereby  Ministry  officials  review  returns  to  ensure  proper 
declarations. 


The  Committee  has  concluded  that  the  land  transfer  tax  evasion  problem  identified  by 
the  Provincial  Auditor  in  real  estate  conveyances  has  resulted  in  costly  infractions 
which  could  be  reduced  if  the  purchaser  was  required  to  pay  the  land  transfer  tax  at  the 
time  of  registration. 


The  Committee  therefore  recommends  that: 

1 1 .  Every  person  who  tenders  for  registration  of  a  real  estate  transaction  in  Ontario 
should  be  required  to  pay  the  land  transfer  tax  in  full  at  the  time  of  registration, 
which  would  require  that  the  necessary  documentation,  including  verification 

of  resident  or  non  resident  status  is  submitted. 
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The  Committee  addl'd  the  feasibdity  of  Ministry  verification  of  the  tax  value  of 
every  land  transfer  ^  ne  existing  information  and  the  use  of  a  new  form  at  the  time 
of  assessment  so  tha  ^sessors  researching  the  sale  would  notify  the  Branch  of 
suspected  problems  'c  statement  of  the  sales  price.  The  Ministry  responded  that 
additional  auditors  hr  -  ielped  to  minimize  these  infractions.  The  Ministry  agreed 
that  a  mechanism  con-  ^  Put  into  place  that  would  require  a  simple  form  indicating 
whether  or  not  a  sale  1S  legitimate  for  the  sales  analysis,  which  would  in  turn  be 
forwarded  to  the  lane.  ‘  y,sfer  tax  officials. 


The  Committee  has  ^vluded  that  the  Property  Assessment  Program  in  the  Ministry 
of  Revenue  should  guv  consideration  to  a  new  form  at  the  field  operations  level  that 
would  require  propem  ^sessors  to  assess  the  legitimacy  of  the  sales  price.  The  fact 
that  some  sales  are  no*  inar^et  purchases,  for  example  between  family  members, 
would  have  to  be  take*  •ato  account.  Criteria  would  be  required  to  categorize  sales 
and  to  address  signifu  deviations  from  the  market  value  at  the  field  level  by  the 
assessment  personnel  sales  price  information  would  be  filed  with  the  officials  in 
the  Motor  Fuels  and  T^vtcco  Tax  Branch  to  review  the  tax  paid  in  the  land  transfer 
procedure. 


The  Committee  there  fo»o  ‘^commends  that: 

12.  The  Ministry  of  tt*,venue  should  give  consideration  to  a  modification  in  the 
nmnprtv  acLo,„,  nt  form  at  the  field  operations  level  which  would  require 
property  assesso*"  lo  mdtcate  in  the  sales  information  section  of  the 
Ministry’s  ADor:dN‘l*  Cards  whether  the  sales  price  is  legitimate  and  also  an 
accurate  market  v(‘,|,e-  Criteria  to  help  field  personnel  in  the  assessments 
would  be  reouiird  categorize  sales  which  would  help  to  identify  significant 
deviations  from  «!>•  actual  market  value.  The  sales  price  information  would  be 
filed  with  the  M<’""  fue^s  and  Tobacco  Tax  Branch  for  verification  with  the 

tax  paid  in  land  tn",rtJers' 


The  Committee  has  coo'  bided  that  more  effort  should  be  devoted  to  field  audit 
activities  in  an  effort  to  i»«l,rove  collection  and  enforcement. 
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The  Committee  therefore  recommends  that: 

13.  More  effort  should  be  devoted  to  field  audit  activities  in  an  effort  to  improve 
revenue  collection  and  enforcement  procedures,  and  the  Ministry  of  Revenue 
should  prepare  a  progress  report  for  the  Provincial  Auditor  on  the  control  over 
revenue  collection,  specifically  taking  into  account  the  need  for  additional  staff 
at  peak  periods  for  investigations. 


Significant  Backlog  in  Appeals 

Following  an  audit  and  assessment  the  taxpayer  has  180  days  to  object.  The  Auditor’s 
review  of  notices  of  objection  in  the  1988  fiscal  year  indicated  that  several  appeals 
were  outstanding  over  12  months  and  in  one  case  for  three  years.  Only  two  cases  were 
decided  by  the  Branch  during  the  year  and  only  one  part-time  person  handles  the  land 
transfer  tax  appeals. 

The  Tax  Appeals  Branch  acknowledged  the  number  of  objections  (Land  Transfer  Act), 
and  pointed  out  that  the  majority  of  the  objections  deal  with  the  issue  of  using 
corporations  as  bare  trustees  to  avoid  the  20  percent  tax  on  non-residents’  purchase  of 
agricultural  land.  They  will  probably  be  resolved  as  a  group  according  to  the  Ministry 
and  may  be  appealed  to  the  Supreme  Court  of  Ontario.  An  additional  Appeal  Officer 
was  assigned  to  the  land  transfer  tax  work  load. 

The  Committee  addressed  the  purchase  of  property  by  non-residents  and  the  use  of 
bare  trustee  "share  transfer"  method  for  tax  evasion  purposes.  This  tax  avoidance 
scheme  has  now  been  closed  according  to  the  Ministry,  although  numerous  cases  are  at 
the  appeals  stage  from  the  earlier  period  when  it  was  being  exploited.  The  Ministry 
recognizes  that  there  is  a  backlog,  but  it  is  not  overly  concerned  as  50  percent  have 
been  cleared  in  favour  of  the  Ministry.  The  remainder  will  be  confronted  by  the 
normal  delays  expected  in  the  audit  and  appeals  process  such  as  the  collection  and 
reconciliation  of  information,  and  the  translation  of  foreign  documents.  It  is 
anticipated  that  these  cases  will  go  to  court.  These  appeals  are  not  normal  because  the 
standards  and  requirements  usually  used  do  not  apply  to  complicated  tax  devices  and 
transactions.  In  summary,  the  delay  in  the  appeal  process  is  in  hand  according  to  the 
Ministry  and  the  Committee  was  assured  that  provincial  interests  are  secured  through 
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the  formal  Branch  examination,  audit  and  assessment.  The  appeal  by  the  taxpayer  is  a 
search  for  mistakes  in  the  assessment.  In  these  "backlog"  cases  the  Tax  Appeals 
Branch  is  upholding  the  decisions  and  the  decision  to  be  made  by  the  taxpayer  is 
whether  to  go  to  court. 

The  Provincial  Auditor’s  officials  recognize  that  this  tax  avoidance  scheme  is  closed, 
although  the  Ministry  pointed  out  that  alternative  approaches  will  be  attempted  and 
that  these  problems  are  of  a  recurring  nature,  necessitating  legislative  amendments  in 
the  future. 

In  summary,  the  Committee  has  concluded  that  the  Ministry  of  Revenue  should  submit 
a  report  in  response  to  the  concerns  identified  by  the  Provincial  Auditor  and  the 
Committee’s  recommendations.  The  Committee  may  recall  the  Ministry  of  Revenue 
officials  to  discuss  the  Ministry’s  report  in  the  future. 
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